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The High Court of Tanzania convicted the two appellants of murder of Saidi s/o
Jingu. The deceased was a herd’s boy keeping cattle and goats for one Naftali s/o
Ngamaa. On September 6, 1984, the deceased was killed and cattle and goats
robbed. On the basis of the evidence of two people who received the stolen animals, and
who were earlier arrested and detained for the murder and named other people other
than the appellants as the people who gave the animals, the trial Judge convicted the
appellants. After submissions on the Constitutionality of the death sentence, the learned
trial Judge declared the sentence unconstitutional and committed each of the appellants
to life imprisonment.
The appellants appealed against conviction on the grounds that their evidence as well as
the corroborating evidence was not reliable. The State supported the conviction but
appealed against sentence arguing that the death penalty was not cruel, inhuman and
degrading punishment. The appeals were consolidated.
One of the issues for determination was whether the death penalty is one of the instances
where due process of law would deny a person his right to life and its protection, and
contravened article 13(6)(d) and (e) of the Constitution.
Held:
1.

The purpose of corroboration is not to give validity or credence to evidence, which is
deficient or suspect or incredible, but only to confirm or support evidence that is sufficient
and satisfactory and credible. If a testimony fails of its own inanities the question of its

needing or being capable of giving corroboration does not arise. Since PW1 and PW6
were not credible, they could not corroborate any other evidence. As such, the appellants
were not properly identified as the persons who took the stolen animals to PW1.
2. Article 13(6) (d) seeks to protect the dignity of a person in the execution of a punishment.
Torture, inhuman punishments and degrading punishments are prohibited. Punishments,
which are not prohibited, have to be executed in such a way as to protect the dignity of
a person.
3.
The definition of torture in the United Nations General Assembly December 9, 1975
resolution (Resolution 3542) as well as the Convention against Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment excludes pain or suffering arising only
from inherent in or accidental to lawful sanctions.
4. Concepts like torture, cruel, inhuman and degrading treatment are subject to evolving
standards of decency and have to be interpreted in the light of present-day conditions.
5.
The death penalty is inherently inhuman, cruel, and degrading punishment and its
execution also offends article 13(6)(d) and (e) of the Constitution.
6. Article 30(2) of the Constitution allows derogation from basic rights of the individual in
public interest. A law that allows derogation should be lawful in that it should not be
arbitrary, and it should be proportional in that the limitation should not be more than
reasonably necessary.
7. The death penalty as provided for in s. 197 of the Penal Code was not arbitrary and was
a measure reasonably necessary to protect society, and is therefore saved by article 30(2)
of the Constitution. It was therefore not unconstitutional.
Both appeals allowed. Conviction for murder quashed and sentence of life imprisonment
set aside.
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Legislation considered:
African Charter on Human and Peoples’ Rights Article 4
American Convention on Human Rights Article 4
Constitution of the Republic of Bangladesh Article 32
Constitution of the Republic of Ghana Article 13(1)
Constitution of the Republic of the Philippines Article 111(1)
Constitution of the Republic of Tanzania Articles 13(6) (e), 14, 30(2), 64(5)
Constitution of the United States of America Article Fifth Amendment
Draft Constitution of the Republic of Uganda Article 52
European Convention on Human Rights and Fundamental Freedoms Article 2(1)

10. Indian Constitution Article 21
11. International Covenant of Civil and Political Rights Article 6(1)
12. Penal Code s.197
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